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REVI EW of a decision of the Court of Appeals. Reversed.

ANN WALSH BRADLEY, J. The State seeks review of a decision
of the court of appeals,* reversing an order that denied the
postconviction notion of the defendant, Kamau Kanbui Bentley, to
withdraw his guilty pleas based on alleged ineffective assistance
of counsel. The court of appeals agreed with the defendant that
the circuit court erred in denying his notion wthout first
conducting an evidentiary hearing. Because Bentley's notion on its
face failed to allege facts which, if true, would entitle himto
relief, we conclude that the circuit court was not required to hold
such a hearing. W further conclude that the circuit court's

decision not to hold an evidentiary hearing constituted a proper
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State v. Bentley, 195 Ws. 2d 580, 536 N.w2d 202 (C. App.
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exercise of its discretion. Accordingly, we reverse the decision
of the court of appeals.

The facts for purposes of this appeal are undisputed.
Pursuant to a plea agreenent, Bentley pled guilty to one count of
felony nmurder and one count of first-degree intentional hom cide,
each as party to the crine. In return, the State agreed to
recommend concurrent sentences of 40 years inprisonnent on the
felony murder charge and life inprisonment for the first-degree
intentional honicide charge.? The State did not recommend a
specific parole eligibility date.

The circuit court sentenced Bentley to concurrent terns of 35
years in prison for felony murder and a mandatory life term for
first-degree intentional homcide. The court set Bentley's parole
eligibility date on the first-degree intentional hom cide count for
t he year 2039, 45 years fromthe date of sentencing.

Bentley filed a notion for postconviction relief pursuant to
Ws. Stat. 8 (Rule) 809.30 (1993-94), requesting an order vacating
the judgnment and permtting himto withdraw his guilty pleas. He
alleged that his pleas were not voluntary or inforned because his

trial counsel erroneously advised him that his mninum parole

2 Bentley was charged with two counts of first-degree

intentional homcide while arnmed as party to the crinme contrary to
Ws. Stat. 88 940.01(1), 939.05, 939.63(1)(a)(2) (1993-94), and two
counts of arned robbery as party to the crine, contrary to Ws.
Stat. 88 943.32(1)(a) & (2), 939.05 (1993-94). Pursuant to the
pl ea agreenent, the State also anended one count of first-degree
intentional homcide to felony nurder, abandoned the penalty
enhancers, and di sm ssed the two arned robbery counts.
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eligibility date would be 11 years and 5 nonths. |In fact, if the
court had not set a parole eligibility date, Bentley's mninum
eligibility date woul d have been 13 years and 4 nonths.® Bentley's
notion also requested an evidentiary hearing to support his
contention that he received ineffective assistance of counsel based
on this msinformation.

The circuit court found that Bentley was not entitled to
relief because a review of the record conclusively denonstrated
that he understood that he could receive a mnimum parole
eligibility date well in excess of 11 years, 5 nonths, and that any
parole eligibility date was uncertain. Therefore, the court denied
Bentley's notion without an evidentiary hearing.

Bentl ey appealed from the judgnment of conviction and order
denyi ng postconviction relief. He argued that the trial court
erred in denying his notion for postconviction relief wthout an
evidentiary hearing on his ineffective assistance of counsel claim
The court of appeals agreed, concluding that Bentley's notion
presented sufficient allegations to require a hearing. State v.
Bentl ey, 195 Ws. 2d 580, 585, 536 NwW2d 202 (C. App. 1995). It
reversed the order denying postconviction relief and remanded the

case for an evidentiary hearing.* |d. at 583-84.

® See Ws. Stat. 88 973.014, 304.06(1) (1993-94). See also
State v. Borrell, 167 Ws. 2d 749, 765-67 n.6, 482 N W2d 883
(1992) (explaining the conputation of statutory parole eligibility
date for alife inmate).

4 See State v. Machner, 92 Ws. 2d 797, 804, 285 N W2d 905
(. App. 1979).
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| . STANDARD OF REVI EW
The parties initially dispute the standard of appellate review
applicable to a circuit court's decision not to hold an evidentiary
heari ng. The court of appeals stated its review as foll ows:
Wiere, as here, a trial court refused to hold a Machner
evidentiary hearing, we independently review the
defendant's notion "to determne whether it alleges
facts sufficient to raise a question of fact
necessitating a Machner hearing."

Bentl ey, 195 Ws. 2d at 587, quoting State v. Toliver, 187 Ws. 2d

346, 360-61, 523 N.W2d 113, 118 (C. App. 1994). See also State

v. Tatum 191 Ws. 2d 547, 551, 530 Nw2d 407 (C. App. 1995)
(appl ying a de novo review.)

The State argues that the court of appeals erred by applying a
de novo standard of review It asserts that, pursuant to Nel son v.
State, 54 Ws. 2d 489, 195 N W2d 629 (1972), appellate courts nust
review a trial court's notion to withdraw a guilty plea under the
deferential erroneous exercise of discretion standard. The State
submts that the decisions of the court of appeals in Tatum
Toliver, and this case are inconsistent with Nelson and overrule

Nel son sub silentio.®

Bentley, relying on Toliver, argues that the court of appeals
properly used the de novo standard of review. He reasons that this
is appropriate because the circuit court is in no better position

than an appellate court to determ ne whether the notion was legally

> But see State v. Washington, 176 Ws. 2d 205, 214-15, 500
N.W2d 331 (C&. App. 1993) (quoting Nelson with approval).
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sufficient to require a hearing. He further asserts that use of
the de novo standard in this case is entirely consistent with this
court's prior cases which have applied a de novo standard of review

when interpreting docunents. See, e.g., Delap v. Institute of

Anerica, Inc., 31 Ws. 2d 507, 510, 143 N.W2d 476 (1966).

W agree with the State that our standard of review is

dictated by Nel son. In Nelson, this court stated the test for

determ ning whether a hearing on a notion to withdraw a guilty plea
is required as foll ows:

[I]f a notion to wthdraw a guilty plea after judgnent
and sentence alleges facts which, if true, would entitle
the defendant to relief, the trial court nust hold an
evidentiary hearing. However, if the defendant fails to
allege sufficient facts in his notion to raise a
question  of fact, or presents only conclusory
allegations, or if the record conclusively denonstrates
that the defendant is not entitled to relief, the trial
court may in the exercise of its legal discretion deny
the notion w thout a hearing.

Nel son, 54 Ws. 2d at 497-98. See also Levesque v. State, 63 WSs.

2d 412, 421, 217 NW2d 317 (1974); Smth v. State, 60 Ws. 2d 373,

381, 210 N.wW2d 678 (1973).°

Wile we agree with the State that Nelson controls, we

disagree with the State's interpretation of Nelson that our review

6 W recognize that Nelson dealt wth a collateral
postconviction notion to wthdraw a guilty plea pursuant to Ws.
Stat. 8§ 974.06, as opposed to a notion pursuant to Ws. Stat.
(Rule) & 809.30, such as in this case. However, the test is the
sane for a direct challenge to the conviction on a notion to
withdraw a guilty plea as for a collateral challenge pursuant to
8 974.06. See Levesque v. State, 63 Ws. 2d 412, 421, 217 Nw2ad
317 (1974). See also Washington, 176 Ws. 2d at 215 n.3 (holding
this distinction irrel evant).
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is limted to the erroneous exercise of discretion standard.

Rat her, we conclude that Nelson sets forth a two-part test which
necessitates a mxed standard of appellate review If the notion
on its face alleges facts which would entitle the defendant to
relief, the circuit court has no discretion and nust hold an
evidentiary hearing. Nelson, 54 Ws. 2d at 497. Wiether a notion
all eges facts which, if true, would entitle a defendant to relief

is a question of law that we review de novo. See Nottelson wv.

DILHR, 94 Ws. 2d 106, 116, 287 N W2d 763 (1980) (whether facts
fulfill a particular legal standard is a question of |aw).

However, if the notion fails to allege sufficient facts, the
circuit court has the discretion to deny a postconviction notion
wi thout a hearing based on any one of the three factors enunerated
in Nel son. When reviewing a circuit court's discretionary act,
this court uses the deferential erroneous exercise of discretion

standard. Brookfield v. MI|waukee Metropolitan Sewerage Dist., 171

Ws. 2d 400, 423, 491 N W2d 484 (1992).
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1. MOTION TO W THDRAW PLEA
Applying the first prong of Nelson, we nust consider whether
Bentley's notion alleged sufficient facts which would entitle him
to wthdraw his guilty plea. A defendant is entitled to wthdraw a
guilty plea after sentencing only upon a showng of "manifest

injustice" by clear and convincing evidence. State v. Rock, 92

Ws. 2d 554, 558-59, 285 NWw2d 739 (1979). This court has
recognized that the "manifest 1injustice" test is net if the
def endant was denied the effective assistance of counsel. Id. at

558-59; State v. Reppin, 35 Ws. 2d 377, 385-86, 151 NW2d 9

(1967) (adopting what is now 8 14-2.1 of the Anmerican Bar

Association's Standards for rimnal Justice (2d ed. supp. 1986)).

See also State v. Washington, 176 Ws. 2d 205, 213-14, 500 N w2d

331 (C. App. 1993).
In HIl v. Lockhart, 474 US. 52 (1985), the United States

Suprenme Court addressed whether a defendant was entitled to an
evidentiary hearing on his federal habeas corpus petition alleging
that his guilty plea was involuntary by reason of ineffective
assi stance of counsel because his attorney had msinformed him as
to his parole eligibility date. The Court held that the two-part
test set forth under Strickland v. Washington, 466 U.S. 668 (1984),

applies to challenges to guilty pleas based on ineffective
assi stance of counsel. Hll, 474 U S at 58.

Under Strickl and, a defendant nust show that counsel's

performance was both deficient and prejudicial. Strickland, 466
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US at 687, State v. Pitsch, 124 Ws. 2d 628, 633, 369 N W2d 711

(1985). In order to satisfy the prejudice prong of the Strickland
test, the defendant seeking to withdraw his or her plea nust allege
facts to show "that there is a reasonable probability that, but for
the counsel's errors, he would not have pleaded guilty and would
have insisted on going to trial." HII, 474 U S at 59 (footnote
omtted).

The court of appeals in this case applied the Strickland test
to determne whether Bentley's notion alleged sufficient facts
necessitating a hearing. It first held that the notion presented a
specific allegation of deficient performance because Bentley's
counsel provided him with inaccurate information regarding the
m ni nrum mandatory | ength of incarceration. Bentley, 195 Ws. 2d at
587-88. In oral argunments to this court, the State conceded that
the court of appeals was correct in concluding that Bentley's
notion on its face alleged sufficient facts to raise the issue of
defi ci ent performance. Therefore, we decline to further address
t he deficient performance prong.

The court of appeals next addressed whether trial counsel's
deficient performance was prejudicial. It noted that "Bentley's
notion alleged that he pled guilty only because of the incorrect
information his |awer provided." Bentley, 195 Ws. 2d at 588
The court summarily concluded from this that "Bentley's notion
contained sufficient allegations to raise the issue of whether

there is a reasonable probability that Bentley would not have pled
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guilty but for the inaccurate information counsel provided." Id.
VW di sagr ee.

This court has long held that the facts supporting plea
wi t hdrawal nust be alleged in the petition and the defendant cannot
rely on conclusory allegations, hoping to supplenent them at a
heari ng. Levesque, 63 Ws. 2d at 421. A defendant nust do nore
than nerely allege that he would have pled differently; such an
al l egation nust be supported by objective factual assertions.’

See State v. Saunders, 196 Ws. 2d 45, 51, 538 NW2d 546 (C. App.

1995); Washington, 176 Ws. 2d at 214.

Wiile Wsconsin courts have long held that conclusory
al l egations without factual support are insufficient, they have not
specifically discussed the type of facts necessary to warrant a

heari ng. The nature and specificity of the required supporting

! W note that several federal circuits of the court of
appeals have simlarly required nore than a nere allegation of
prejudice in order for a defendant to receive a hearing on a
postconviction notion or habeas corpus petition alleging
i neffective assistance of counsel. See, e.g., United States v.
LaBonte, 70 F.3d 1396, 1413 (1st Gr. 1995) (the defendant's self-
serving statement that but for his counsel's inadequate advice he
would not have pled gquilty is insufficient to denonstrate the
required prejudice); United States v. Gordon, 4 F.3d 1567, 1571
(10th Cr. 1993), cert. denied, 114 S Q. 1236 (1994) (the
defendant's nere allegation that but for counsel's msinformation
regarding sentence he would have insisted on going to trial held
insufficient to establish prejudice); United States v. Horne, 987
F.2d 833, 836 (D.C. dr.), cert. denied, 114 S. C. 153 (1993)
(def endant nust nmake nore than a bare allegation that he woul d have
pled differently and gone to trial); Doganiere v. United States,
914 F.2d 165, 168 (9th Gr. 1990), cert. denied, 499 U S 940
(1991) (defendant failed to assert any special circunstances to
support the conclusion that he placed particular enphasis on his
parole eligibility in deciding whether to plead guilty).
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facts will necessarily differ from case to case. However, a
def endant should provide facts that allow the reviewing court to

meani ngfully assess his or her claim See e.g., Key v. United

States, 806 F.2d 133, 139 (7th Gr. 1986). For exanple, the

Suprenme Court in HIIl stated that the notion mght further allege
"special circunstances that m ght support the conclusion that [the
defendant] placed particul ar enphasis on his parole eligibility in
deci ding whether or not to plead guilty." HII, 474 U S. at 60.

Federal cases interpreting HIl and the federal counterpart to
Wsconsin's postconviction notion procedure® have simlarly
provi ded exanples of factual allegations that would sufficiently
raise an issue of ineffective assistance of counsel. Al though we
are not bound by these cases, we consider them to be instructive
here.

The Seventh CGrcuit Court of Appeals has held that "[a]

specific explanation of why the defendant alleges he would have

gone to trial is required.” Santos v. Kolb, 880 F.2d 941, 943 (7th

Cr. 1989), cert. denied, 493 U S 1059 (1990) (enphasis added).

See also United States v. Wnston, 34 F.3d 574, 578-79 (7th Gr.

1994) (defendant failed to explain why he would not have pled
guilty). The Seventh Grcuit in Key, responding to the defendant's
al l egation that erroneous advice he received as to the tinme of his

rel ease constituted i neffective assi stance of counsel, stated:

8 The federal counterpart to Ws. Stat. § 974.06 is 28 U.S.C
§ 2255. See Smith v. State, 60 Ws. 2d 373, 382 & n.15, 210 N.W2d
678 (1973).

10



No. 94-3310-CR

[A] defendant nust do nore than nerely allege a prom se
by counsel; he or she nust provide sone evidence that
allows the court to neaningfully assess his or her
claim A defendant in such a situation mght allege, in
addition to alleging the HIIl requirenents, what the
terns of the alleged promses by counsel were; when,
where, and by whom such promses were nade; and the
precise identity of any witnesses to the prom se.

Key, 806 F.2d at 139.

In the present case Bentley's postconviction notion alleged
the followng wth respect to his wunderstanding of parole
eligibility dates:

4. Defendant will testify that he entered his guilty
pleas only because he was inforned by his tria
attorney, Alan Oshan, that the parole eligibility date
for first degree intentional homcide would be 11 years
and 5 nont hs.

6. Defendant's attorney, Alan O shan, wll testify that
he told defendant he would try to get parole eligibility
set under the "old law," which would result in parole
eligibility of 11 years, 4 nonths.

7. The mninmum parole eligibility, if a court does not

set a parole eligibility date, is approximately 13 years

and 4 nonths. . . . Neither the court nor the parole

board can adjust a parole eligibility date below the

m ni nrum of approximately 13 years and 4 nonths.

8. Nothing in either the plea questionnaire or the

pl ea col | oquy di sabused def endant of t he

m sunder st andi ng of parole eligibility.

The State argues that Bentley's notion is insufficient because
he made no allegation, as required by HIIl, that he woul d have pled
differently and insisted on going to trial had he been properly
informed as to his mninum parole eligibility date. Bent | ey

contends that his allegation that he entered his guilty pleas "only

11
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because"” of the msinformation neets the H 1|l requirenment and that
to hold otherwise is "quibbling nonsense.” Likew se, the court of
appeal s concl uded that Bentley nmust not be denied a hearing nerely
because of such a "slight semantic shift." Bentley, 195 Ws. 2d at
589.

W agree with Bentley and the court of appeals that his notion
essentially alleges that had counsel correctly infornmed him about
his mninum parole eligibility date, he would have pled
differently. See HII, 474 U S at 59. However, we disagree with
the court of appeals that this allegation, absent nore, is
sufficient to raise the issue of whether Bentley was prejudiced by
the m sinfornation.

The conclusion of the court of appeals that Bentley's notion
presented substantial allegations of prejudice "well beyond" a
conclusory allegation is erroneous because the court fails to
identify any facts to support this allegation. Bentl ey, 195 Ws.
2d at 588-90. Wthout facts to support his allegation that he
pled guilty only because of the msinformation, Bentley's
al l egation anounts to nerely a self-serving conclusion. A "bare-
bones allegation” that a defendant would have pled differently "is
no nore than a 'conclusory allegation' and, under Nelson, not
sufficient to require the trial court to direct that an evidentiary
hearing be conducted.” Smth, 60 Ws. 2d at 380.

Qur review of the notion reveals that it fails to allege any

factual assertions which would allow a court to neaningfully assess

12
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Bentley's claim that he was prejudiced by the msinformation. For
exanpl e, he never explains how or why the difference between a
m ni mum parole eligibility date of 11 years, 5 nonths and 13 years,
4 nmonths would have affected his decision to plead guilty. He
al | eges no special circunstances that mght support the concl usion
that he placed particular enphasis on his parole eligibility in
deci ding whether to plead guilty. HII, 474 U S. at 60.

Bentl ey argues that requiring such specific facts supporting
an allegation of prejudice is contrary to the |ong-standing policy
of notice pleading in Wsconsin. The statutory concept of "notice
pleading” has no applicability to a postconviction notion
challenging a qguilty plea. The suprene court has previously
rejected this argunent, holding that "[a] statenment of ultimte
facts which may be sufficient to sustain a conplaint against a
denmurrer is not sufficient for a petition for postconviction
relief, a petition to withdraw a plea or a notion for a newtrial."

Levesque, 63 Ws. 2d at 422.

Extendi ng the decision of the court of appeals to its |ogical
concl usion, a defendant would be entitled to an evidentiary hearing
in every case that counsel nade any mstake so long as the
def endant nakes a conclusory allegation that the mstake was
prejudicial. As recognized by HII, if a defendant need only nake
a nere conclusory allegation of prejudice to obtain a hearing, the
fundanental interest in the finality of guilty pleas would be

frustrated. HIIl, 474 U S. at 58.

13
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Li kewi se, our suprene court long ago recognized the burden
that such a rule would inpose on the court system Describing the
reasoning behind requiring nore than conclusory allegations, the
court stated:

Wth the vast anmount of work this court and the tria

courts have with petitions for postconviction relief,

sone of them duplications, nmany of themfiled with only

a last hope or chance, and sone of them filed w thout

factual basis, there is need for a prescreening

procedure which is fair to the petitioner and to the
courts. If there is nmerit in the facts, it should be an

easy matter and a prine requisite to state those facts

in the petition so they can be evaluated at the

commencenent of the proceeding.
Levesque, 63 Ws. 2d at 421-22.

In sum we conclude that Bentley's allegation that he pled
guilty because of the msinformation provided by counsel is nerely
concl usory. He nust also allege facts which allow the court to
meani ngful ly assess his claimof prejudice. Because Bentley failed
to allege facts which, if true, would entitle himto wthdraw his
plea, the circuit court was not required to hold a hearing on his
notion under the first prong of Nel son.

I11. DEC SION NOT TO HOLD HEARI NG

W next address the second prong of the Nelson test: whether
the circuit court properly exercised its discretion in denying
Bentley's notion without a hearing. The circuit court did not hold
a hearing based on its finding that the record conclusively
denonstrates that Bentley is not entitled to relief. Qur review of
this discretionary determnation is limted to whether the court

erroneously exercised its discretion in nmaking this determ nation.

14
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A circuit court properly exercises its discretion when it has
examned the relevant facts, applied the proper |egal standards,

and engaged in a rational decision-nmaking process. Schultz wv.

Darlington Mit. Ins. Co., 181 Ws. 2d 646, 656, 511 N W2d 879

(1994) . More specifically, when deciding a notion for plea
withdrawal wthout a hearing, "[i]t is incunbent upon the trial
court to formits independent judgnent after a review of the record
and pleadings and to support its decision by witten opinion."
Nel son, 54 Ws. 2d at 498.

The circuit court exam ned the extensive plea colloquy and the
guilty plea questionnaire signed by Bentley. It found that Bentley
understood that any parole eligibility date was uncertain and that
the court was free to set whatever parole eligibility date it felt
appropri ate. The court concluded that even if trial counsel had
represented to Bentley that his mninum parole eligibility date
would be 11 years, 5 nonths, the record unequivocally overrides
that assertion. Applying the Nelson test, it denied the notion
wi t hout a hearing because the record conclusively denonstrated that
Bentley was not entitled to relief.

The court's witten decision denonstrates that it exam ned the
rel evant facts fromthe record, applied the proper |egal standard,
and engaged in a rational decision-nmaking process to reach its
concl usi on. Accordingly, we conclude that the circuit court did
not erroneously exercise its discretion in denying the notion

wi t hout a heari ng.

15
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By the Court.--The decision of the court of appeals is

rever sed.

16
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